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UNITED STATES COURT OF PPEALS 
OR THE SECOND CIRCUIT 


AJAX HARDWARE MANUFACTURING CORPORATION 


> ———— 


On Appeal From The United States District Court 
For The Southern District Of New York 


APPELLANT'S BRIEF 


Preliminary Statement 
This appeal brings up for review a record of 
two jury trials before District Judge Richard H. Levet, in 
which a meritorious claim was eroded to nothing by succes- 
sive erroneous rulings of the district court, despite a 
stecial verdict by the first jury finding defendant liable 


for negligence. 


In this diversity action, the plaintiff- 


— 


appellant, Ajax Hardware Manufacturing Corporation ("Ajax" 
sued defendant-appellee Industrial Plants Corporation 
("Industrial") for breach of oral contract, negligence and 


Fraud for its unprofessional and gross.iy erroneous appraisal 


of certain machinery and equipment. Ajax asked damages of 


$161,895.75 suffered when it was required to make that payment 


on a loan guarantee it executed in reliance on defendant's ap- 
praisal. Machinery, appraised as having a “fair market value" 
of over $900,000, was sold for only $144,000 at auction, fol- 
lowing default by the borrower. Ajax's claim was based on 
Industrial's failure to make a proper independent professional 
appraisal, since it supplied either the wrong type of appraisal 
values for Ajax's stated purpose, or had supplied grossly in- 
accurate and misleading appraisal values because of its failusce 
to perform a true appraisal. 

The first trial resulted in separate answers by the 
jury to five special verdict questions. The jucy found Indus- 
trial (1) liable to Ajax for negligence, but (2) not for breach 
of contract* or (3) fraud, and (4) awarded Ajax $70,000 in com- 
pensatory da.ages, but (5) no punitive damages. The district 
court granted Industrial's motion for a new trial on all 
issues, setting aside the verdict as to both liability and 
damages on the ground that the jury's award was a compromise 
of liability and damages. (Ct. Ex. 2, E=-272-273; A-995.)** 

On July 10, 1975, three months before the second 


ae eee 


ed The peculiar circumstances in which this determination 
was made are discussed below, pp. 18-21. 


bade “A" followed by page numbers refers to pages in Volumes 
I through VI of the Joint Appendix; references to Exhibits, 
contained in Volume VII of the Joint Appendix, are given as 
PX (Plaintiff's Exhibit), DX (Defendant's Exhibit), or Ct. 
Ex. (Court Exnibit) with exhibit number. "“E" followed by 
page number refers to pages in the Exhibit Volume. "PTO" 
refers to the Pre-Trial Order. 


trial was scheduled to begin, the district court proposed sua 


sponte a form of special verdict which eliminated from the 

case the sepa~ate negligence and fraud causes of action (A- 
140-142).* Then, at the start of the trial, the court permit- 
ted an amendment to the answer, to add an affirmative defense 
of “mitigation of damages", although plaintiff had established, 
in response to the motion to amend, that the evidence on which 
defendant relied for that purported defense was irrelevant. 

At the second trial, essentially the same evidence 
was presented as in the first trial. Judge Levet, however, 
dismissed the negligence and fraud claims before submission of 
the case to the jury. He ruled that negligence wa >ompletely 
merged in the breach of contract claim, even though the evi- 
dence established that defendant was grossly negligent in the 
Preparation of the appraisal report it delivered tu plaintiff 
for a fee, whether or not there was any contract. The dis- 
trict court also ruled that there was insufficient evidence of 
fraud to go to the jury. 

The case was given to the jury with a form of spe- 
cial verdict questions which were substantially the same as 
what the district judge had proposed in July, 1975**, ove. 


plaintiff's written and oral objections. tJIhe first special 


* In his opinion granting a new trial, the district judge 
gave his view that in the first trial plaintiff had had "too 
many strings to its bow" and seriously suggested that in the 
second trial plaintiff should voluntarily abandon its 
negligence claim, the only one of the three claims on 

which it had won the jury's verdict (A-110). 


did See, however, p. 27, footnote, below. 
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verdict question inquired into the existence of a particular, 


precisely limited, ~ontract whose terms did not reflect plain- 
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tiff's besic claim. The jury found that such 
not been made. It was given no opportunity by the district 
court's formulation of questions to find the existence of any 
other contract whose terms would be in accord with plaintiff's 
contentions. 

Appellant contends that the jury's finding of lia- 
bility for negligence in the first trial should not have been 
set aside. There should not have been a second trial on the 
guestion of liability, and, in any event, in such trial the 
issues of negligence and fraud should not have been taken from 
the jury, and plaintiff's contract claim sh. .ld have been 
fairly presented to the jury. The judgment of dismissal be- 
low, therefore, should be reversed and the first jury's 
special verdict of liability should be reinstated; judgment 
for the amount of $161,895.75 which defendant conceded, only 


after the first t ‘al, to be undisputed, plus interest, 


should then be entered in Ajax's favor. 


the first trial, did the district 
ting aside the jury's special verdi 
bility as well as its questionable spe 
to damages, and ordering a new trial a 
denying plainti‘f's motion for 
iey Ye a itve - ~ 1 a a“ 
ie amount of $161 95.75, or a new 
ssue of damages? 
At the second trial, did the district 
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Ajax's negligence claim was improperl 


as a separate claim on the ground 


“merged” in the contract claim; 
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Ajax's fraud claim was improperly di 


ground of insufficient evideuice; 
The special verdict form given to 
cluded from consideration Ajax's 


claim; 
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The jury's consideration of the smal 


portion of Ajax's contract claim was 


tainted 


prejudicial admission of irrelevant 


evidence, 


prejudicial statements by defendant's counsel 


prejudicial comments by the court? 
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Statement of Facts 


On August 12, 1966, Ajax engaged Industrial, which 
represented itself to be expert in the appraisal, auctica, 
and sale of industrial machinery and equipment, to appraise 
machinery owned by Time & Micro Instruments, Inc. ("Time") 
located in Strasburg, Pennsylvania. (PTO, A-27-28; A-601-603, 
1082-1084). Ajax was at that time seeking to obtain a Govern- 
ment contract for the production of fuses, and was considering 
using Time as a subcontractor, or joint venturer, to produce 
timing mechanisms required for the fuses. Ajax advised Indus- 
trial that it was considering a loan of some $250,000 to Time 
to be secured by the machinery and equipment in Time's idle 
watch manufacturing plant (A-601-603, 1084, 1223-1224). 

The oral contract for Industrial's appraisal ser- 
vices was made at a meeting in New York on August 12, 1966 
between Howard Klein, Executive Vice President of Ajax and 
Jesse Thaler, Vice President of Industrial and its appraiser. 
Klein testified that he specifically told Thaler that Ajax was 
contemplating either advancing noney or guaranteeing a loan 
for Time and that Ajax wanted Industrial to appraise the 
machinery so that Ajax could determine whether the machinery 
would have sufficient value as collateral to assure net pro- 
ceeds, in the event of Time's default, of at least $250,000 
(A-1084, 1223-1224, 601-603). For that Purpose, he also told 
Mr. Thaler tnat Ajax wanted to know the replacement cost and 


forced sale value of the Time machinery (A~-1084, 604). 


Klein stated that he asked Thaler to appraise the 
machinery individually by item and to determine what each 
would be worth cn a forced sale (A-1268, 605). Thaler con- 
firmed in his testimony* that Klein told him that Ajax wanted 
the appraisal "in connection with some financing which would 
involve the machinery as collateral" (A-657, 1495). 

Pollowing his on-site view of the machinery on April 
15, 1966, Thaler called Klein and reported that "the high 
side", or fair market value, appraisal was $900,000 and that 
the forced liquidation value of the machinery and equipment 
would be approximately $500,000 (A-1097-1098, 611). Klein 
asked Thaler to send a confirming telegram so that Ajax could 
have the infosmation in writing before consummating the loan 
agreement with Time (A-1100, 611). Thaler sent such a tele- 
gram on August 17, 1966 (PTO, A-28; PX-3, E-59). 

‘i telegram, addressed to Mr. Klein, stated that 
the “fair market value” of the machinery and equipment was 
$919,072. "In place value" was given as $137,806, with 
"total in place value of plant" as $1,056,878. The telegram 
commented on the “excellent condition" of the plant equip- 
ment, stated that the machinery “was mainly of Swiss manu- 
facture" and "not available to American manufacturers unless 
they are members of the Trust", and that "manufacturers in 


this country would pay important premiums over and above 


* Portions of Mr. Thaler's pre-trial deposition were 
read to the jury. 
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the values as established" for this machinery. It summed up 
those comments by saying, “while it is difficult to project 
Market values for the next two years it is inconceivable that 
the value of this plant would be less than 60 per cent of the 
appraised figure" (PX 3, E-59). 

After receipt of the telegram appraisal, Ajax en- 
tered into a Loan & Security Agreement on August 18, 1966 with 
Time (A-1100-1102, 1340-1342, 614; PX 4, E-60-67). The agree- 
ment provided, among other things, that Ajax would lend to or 
obtain a loan for Time in the sum of $270,000, for a period of 
120 days, and that such loan would be secured by a valid first 
lien on the machinery and equipment which had been acpraised 
by Industrial (PX 4, E-60). Ajax had untii September 9, 1966 
either to fulfill its loan commitment, or to cancel the agree- 
ment and pay a penalty of $20,000 (PX 4, E-60, 66; A-1297- 
1298). 

On August 19, 1966, Industrial mailed its formal 
appraisal report to Ajax, consisting of a list of machinery 
and individual values (PX 6, E-98-113) and a formal appraisal 
letter (PX 5, E-96-97) which expanded on the telegram and more 
precisely stated "the total ‘Fair Market Value' of the entire 
contents of the plant ... is $919,085.00" (emphasis added) and 
"the total additional 'In Place Value' is $137,806.00, making 
a total ‘In Place Value' for the facility of $1,056,891.00." 


The letter clearly stated that the values given in 


the accompanying appraisal were values of the items as used 


machinery, if they were made available to other manufacturers, 
not their value as a "plant", in the shorthand of the tele- 
gram. Thus, the formal appraisal letter stated: 


"In our opinion, Manufacturers utilizing 
most modern high precision eguiprent of this 
nature would pay important premiums Over and 
above the values as established in our ap- 


praisal if this equipment were re made available 
to them. 


kkk 


May we also make mention that there is a 
dearth of standard American made machine 
tools, and as a result, the market value 
is higher today than it has been in our 
experience of 50-years in this field. 


It is difficult to project the market 
values of used machinery for the next 


2-years, however, it is inconceivable 
that the value would be less than 60% of 


the appraised figures that we have es- 
tablished. 


(PX 5, E-96-97, emphasis added). 

The formal appraisal report, while confirming 
Thaler's telephone estimate of approximately $500,000* as the 
total forced-sale value, or lowest conceivable value, for all 
the Time machinery, was not in complete conformity with 
Klein's instructions, in that it did not provide the indivi- 
dual forced-sale values of each item of machinery (A-1113- 
1114, 1282-1283). Ajax's President, Norman “Louis, there- 
fore, wrote to Industrial the day after receipt of che for- 
mal appraisal thanking Thaler for providing the appraisal 


in time for Ajax to reach a "preliminary understanding" 


ee 


* By saying that it would be "inconceivable" that the 
used machinery would have a value "less than 66% of the ap- 
praised figures". 60% of $919,085 is just over $550,000. 
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with Time, and reminding Thaler that, "As Mr. Klein dis- 
cussed with you, we would also like for our own information, 
what in your opinion the equipment would bring under a forced 
sale" (PX 7, E-114). He added that it was “urgent” tnat Ajax 
receive a reply by August 30* (PX 7, E-114). 

On August 30, 1966, Industrial's Vice President, Mr. 
Sidney Kriser, sent Klein an air mail special delivery letter 
advising him that, to allay any doubts about the appraisal 
which Industrial had delivered, Ajax should have its bank com- 
municate with certain bank officials "to verify the authenti- 
city and realiability [sic] of our appraisal figures." Those 
bank officials, he wrote, are "well qualified to assure your 
bank that the appraisa! figures that we have indicated in con- 
nection with Time & Micro (or any other appraisal that we will 
sign our name to) is a solid and scientific evaluation of the 
assets in guestion." (PX 10, E-118).** 

The steps which Mr. Thaler had followed to arrive 
at his "solid and scientific evaluation" were unknown to Ajax 


at the time. Mr. Thaler's testimony, given at a pre-trial 


* Ajax, as noted above, could have renounced the Loan & 
Security Agreement before September 9, 1966, for a penalty of 
$20,000. 


baled At the second trial, Klein also testified that, in a con- 
versation with Mr. Kriser on August 30, 1966, Mr. Kriser told 
him "not to be concerned ... , that his firm had per formed 
appraisals where the machinery and equipment would be used as 
collateral in the past," after Klein had expressed his corcern 
to Kriser that “there was some ambiguity in some of the word- 
ing of the liquidated .alue portion ... of the appraisal," 
(A-1124-1126, 1352-1353). 


lites 


deposition and received in evidence at the trials, established 
that he had not made the most elementary inquiry to determine 
whether there was any market either for the plant as a plant 
Or for the individual items of machinery. Piaintiff's expert 
on the watch industry, Mr. Arthur Sinkler, former president of 
the Hamilton Watch Company, testified at both trials that in 
1966, the United States watch-menufacturing industry was dying 
and there was no market for the kind of watch-manufacturing 
machinery contained in the Time plant (See p. 16, below). 

Relying, however, on Ind rial's appraisal, Ajax 
entered into an agreement on September 1, 1966 to guarantee a 
loan from the First Western Bank & Trust Company (the “Bank") 
to Time in the sum of $270,000 for a period of 120 days, with 
the machinery appraised by Industrial as collateral (A-1127, 
1353-1354; PX 11, E-119). On those terms, the Bank loaned 
Time $270,000 (PX 12, 13, E-120-126). The loan came due on 
January 9, 1967; Time defaulted; and Ajax therefore became 
obligated under its guarantee to pay to the Bank any indebted- 
ness of Time which remained after application of the proceeds 
of the sale of the machinery and equipment which was colla- 
teral for the loan (A-1132; PX 1l, E-119). 

Time and the Bank retained Industrial in August, 
1967 to conduct an auction sale of the Time machinery and 
equipment. The sale took place on October 10, 1967, following 


publicity and advertising for the sale (PTO, A-28; A-1132- 
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1134, PX 20, 21). The proceeds of the auction sale were bare- 


ly $144,000 (A-28, 1134). On May 20, 1968, Ajax paid 
$163,270.70 to the Bank in discharge of its guarantee of 
Time's note, in full satisfaction of the unpaid balance and 
interest of Time's loan, and expenses incurred by the Bank in 
connection with the loan, after application of the proceeds of 
the auction sale (PX 27, E=-132). Subsequent adjustments re- 
duced the amount paid by Ajax to $161,895.75, the amount of 


compensatory damages it claimed in this action (PTO, A-20). 


The Proceedings Below 
A. Pre-Trial Proceedings 


This diversity action between a California and a New 
York corporation was begun on May 5, 1969 (A-6-13). Following 
discovery, and pre-trial conferences before Judge Pierce and 
Magistrate Raby, a pre-trial order Stating the parties' con- 
tentions with respect to liability and damages, framing the 
issues for trial, and stipulating to certain facts, was en- 
tered on January 11, 1974 (A-16-29). On February 8, 1974, the 
action was reassigned to Senior Judge Richard Levet (A-2). 
B. The First Trial, April 23 - May 1, 1975 

The first trial began on April 23, 1975. Ajax read 
to the jury from the pre-trial depositions of Howard Klein, of 
Ajax, and Jesse Thaler, of Industrial, and called as expert 
witnesses, Mr. George Sinclair and Mr. Arthur Sinkler. Mr. 
Sinclair, the International President of the American Society 


of Appraisers, testified on the Ordinary and usual practices 
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and standards of professional appraisers; Mr. Sinkler, former 
President of the Hamilton Watch Company, testified about the 
uses of, and market for, watch- ifacturing machinery in 

1966. Ajax also read to the jury from the deposition of Mr. 
Martin Kaefer, a Vice President of the Hirschmann Company, 

who, at Time's request, had reported certain values* for the 
machinery in the Time Plant in 1964, on which Industrial 
claimed to have relied. Industrial called as its Only witness, 
Mr. Sidney Kriser, then Industrial's president, and read some 
portions of Mr. Thaler's deposition. 

The uncontroverted testimony showed that Industrial 
grossly failed to adhere to Proper professional standards in 
performing the appraisal, which it had delivered to Ajax for 
a fee of $4,422.71, and that it had made false representations 
as to the demand for the Time machinery, without any reesonable 
basis to believe the statements were true. Not only was the 
evidence as to the manner in which Industrial performed the 
appraisal uncontested, but it was the testimony of Industri- 
al's appraiser, Mr. Tualer. 


Thus, Thaler's testimony Showed that he spent only 


tenes 


* Although during the trials Mr. Kaefer's product was 
Sometimes referred to as the Hirschmann appraisal, Mr. Kaefer 
was not a professional appraiser and testified that he hag 
never made an appraisal before he reported on the Time 
machinery (A-876-877). 
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oh 


did not uncrate many of them (A-670-672), did not make any 


rh 


inquiry as to the market demand for those machines (A-723-724, 
706-708, 668-669, 702-703, 719) or their Original cost or the 
cost of replacing them (A-698-701), or any other inquiry or 
research concerning their value (A-667-669, 672-673). 

Thaler's testimony was that he had copied, and in many cases 
Simply increased, the values for each machine given on the two 
year old Hirschmann "appraisal" report (A-703-704, 660-662, 
666-668, 698-700, 715, 722-723) and that, as to some indivi- 
dual machines, Thaler accepted without guestion, valuation 
figures and information given by an employee of Ajax (A-678- 
680, 696-697). The appraisal, nevertheless, was submitted to 
Ajax as an independent professional judgment, and reported 
great demand for the machines, without specifying that it was 
in fact in large part based only on the Hirschmann “apprai- 
sal", which had been given to Thaler merely as an inventory 
list, with the specific admonition that Ajax wanted his inde- 
pendent professional judgment "regardless of what the 
Hirschmann appraisal said the equipment was worth" (A-652-653, 
678-680; PX 5A, E-98-113; PX 29, E-96-97)., 

Industrial did not dispute Ajax's expert testimony 
that an appraiser's first obligation is to determine the pur- 
pose of the appraisal and to Supply a type of value appropri- 
ate for that purpose (A-497-498, 573; Px 7, 43.1, E=-137). 


As Mr. Sinclair testified, an appraisal for the Purposes of 


determining whether machinery is adequate collateral for a 


40an “would be primarily concerned with the liquidation value 
of tnat machine for off-site sale under forced conditions" 
(A-502-503, 523-524), not with the fair market value in place. 
Sinclair also testified, and the "Principles of Appraisal 
Practice and Code of Ethics of the American Society of Apprai- 
sers"* specify, that an appraiser should explain and “describe 
the appraisal value supplied, report any contingent or limit- 
ing conditions, and report any individuals or sources which he 


has relied on (A-511-514, 519-520; px «OE O58 Be 2s Ba a 
141-142, 150-151). 


In making an appraisal of machinery, moreover, 
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the appraiser must determine the economic condi 
industry and the market which exists for the machinery 

(A-499-502, 529-531). Sinclair expressly testified that 
was not consistent with the standards of professional ap- 


‘ 


praisal practice in 1966 to render an appraisal of machinery 


without checking the marketability of the machines (A-529- 

e 
530), without making any inquiry into economic conditions in 
the applicable industry (A-531), or to receive and use infor- 
mation from an employee of the client ard from a former ap- 
praisal report without stating so in the appraisal (A-53l- 
5932). There was no dispute that Industrial had not complied 
with professional standards, by doing just those things (A- 
514-516, 524). 


ESS 


* Mr. Thaler was a Senior Member of the Society (A-646). 
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Mr. Sinkler testified that, because of the mori- 


bund state of the precision watch-making industry in the 
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United States in 1966 and the expected decrease in ta 
on imported precision watches (A-404~405, 481-482), the most 
cursory inquiry would have informed Industrial that there 
was "no market" for a factory such as the Time plant, with 
its collection of highly specialized machinery, in-place, 
Or otherwise (A-417, 476-477); this testimony was confirmed 
by Mr. Kaefer (A-874-875, 888-889). Moreover, Mr. Sinkler 
testified that Industrial's statements in its appraisal re- 
port that the machinery was "not available to American manu- 
facturers unless they are members of the trust, and even then 
the delivery of this type of machinery ranges between 2 and 
3 years", that "manufacturers utilizing most modern high 
precision equipment of this nature would pay important 
premiums over and above the values as established in our ap- 
praisal if this equipment were made avail>»ble to them," and 
that "To our knowledge there is >t one existing plant in 
this country so equipped", were all false (A-408-414, 416-419, 
424-426; PX 6, E-175-186; PX 29, E-96-97). Thaler's depo- 
Sition testimony, read to the jury, established that he had no 
present knowledge of the truth or falsity of those statements 
and that he made no inguiry to verify them (A-675-680). 

The evidence, therefore, conclusively established 
that whatever the oral agreement between Thaler and Klein 


had been, the actual appraisal report which Industrial de- 
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livered to Ajax with the knowledge that Ajax would rely on it 


of the values given, whether they were "fair market values", 
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in-place value, or lowest concei 
As to Ajax's damages from the negligent appraisal, 
documents admitted in evidence by stipulation, made on the 
next to last day of the trial, showed Ajax's guarantee of the 
Bank loan to Time and Ajax's payment to the Bank of 
$163,270.70* (PX 22, E-132) in discharge of its guarantee 
obligation. The district court, however, refused to charge 
the jury that if it found liability on any of the three claims 
Stated by the plaintiff, it must award the full amount of the 
damages claimed. On the contrary, the jury was charged that 
$161,895.75 was the limit of the compensatory damages it could 
award (A-971). That charge, moreover, came after the court 
had permitted defendant, in summation, to suggest to the jury 
that, in determining the amount of any damages, it should take 


into account, as a deduction, any amount which Ajax might have 


* Ajax was later credited with $1,374.95 by the Bank, thus 

reducing its loss to $161,895.75. Plaintiff was unable to put 

evidence of that refund before the jury, because at the begin- 

ning of the trial, the district judge had refused a brief ad- 

journment because of the sudden illness of Ajax's president, 

who would have been able to explain the payment of $163,270.70 
7 


and reconcile it with the claim of $161,895.75. Plaintiff, 
however, Stipulated that it was seeking only $161,895.75, and 
the district court charged the jury that its amage award 
"cannot exceed" that amount, without explaining the discrepan- 
cy with the documentary proof of payment of $163,270.70 (A~ 


971). 


929-931). 


When the district court submitted the five Sspecia 
verdict questions to the jury (Ct. Ex. 2, E-272-273), they 
were instructed specifically, in writing, not to proceed to 


the questions concerning compensatory and punitive damages 
(Questions 4 and 5, respectively), unless and until they 
answered "Yes" to at least one of the first three questions on 
Industrial's liability for breach of contract (No. 1), negli- 

gence (No. 2), or fraud (No. 3) (Ct.Ex. 2, E-273; A-961-962, 


969, 986). 


jury sent a note on the morning of May 1 to the 
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(Ct.Ex.4, E-275). Without reading the note to counsel, Judge 


Levet told them: 


I received a note to the effect that ‘we 
do not have a unanimous vote' but I am going 
to call them in and tell them to go back and 
deliberate further. This is no time to stop.” 
(A-992) ‘ 


Both counsel, of course, assumed that the district 
judge had accurately summarized the contents of the note. 
It was only much later*, months after the district court had ‘ 


set aside the jury's special verdict on liability, as well as 


* To our knowledge, until the conclusion ofthe secon: a 
trial, Judge Levet had kept the file and all Court exhibits i 
his chambers (A-262). 
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tiagdliity for either negligence ox : : 
were not able to reach agreement rn the que 
contract. The note read: 
"YOUR HONOR: 
WE DO NOT VE 
EEMENT 


ON QUESTION 
WE HAVE AGRE 
ON QUESTIONS #2, 


PLEASE ADVISE. 
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A UNANAMOUS AGR 

#1 

ED 


(Ct. Ex. 4, E-275; emphasis 
Without informing counsel of the t 


the note, wh.ch informed the cour 
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Unanimously in Ajax's favor on at least one 


is that you have not agreed, 
Ron ele 


"I shall have to ask you to go 
deliberate some more. This is not as 
Se NOES. 

It is a complex case. 1 believe th 
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vote. Obviously, there may be, at 
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divergence. However, it has been said that 

if there is a majority one way, then the minority 

snould we consider whether or not they should 

recast their decision after due deliberation and 

rod ~derc, at least, the reasoning of the others. 

"However, I do net mean to say that you 

should be doing anything which is contrary to 

your conscience and contrary to your judgment 

but I do feel that in this sort of a case, 

which is somewhat complex, of course, that you 

should be asked to redeliberate. 

"It costs money on both sides to try such 

a case as this. It is important to the plain- 

tiff; it is important to the defendant; it 

is important to the Court. We have spent quite 

a bit of time on this case and I don't like to 

see this go down the drain, I don't like to 

see what is called a mistrial and I there- 

fore request you now to go back and reconsider." 

(A-992-993; emphasis added). 

Less than fifteen minutes after this puzzling state- 
ment, suggesting a mistrial when the jurv had unanimously 
found in plaintiff's favor, the jury returned with the comple- 


ted special verdict form which now was unanimous on Question 


¢ . 
1,* as well as on all the other questions on which the jury 
had previously reported unanimity (A-994-995; see Os 2% 
above). 
Ci. Separate Verdicts as to Liability and Damages 


Both Set Aside and New Trial Ordered. 

Industrial moved to set aside the jury's verdicts 
and for judgment n.O.v., Or for a new trial on all issues on 
several grounds, including principally the claim that the ver- 
dicts represented a compromise among the jurors and that the 
verdicts on breach of contract and negligence were incompati- 
ble (A-75-77). 

To support its inference of a compromise, Industri- 
al, in its moving papers, stated for the first time that, on 
a findine by the jury that the defendant was liable on any one 
of the three causes of action, $161,895.75 was “the undisputed 
amount to which plaintiff would be entitled," (A-86), and that 
"the liguidated damages in this case were $161,895.75" (A-85). 
In contrast to its post-verdicts position that the amount c 


compensatory damages was fixed, Industrial had suggested to 
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* Shortly after they began deliberations on May 1, 1°76, 
the jury asked for further instructions on the meani- 

breach of contract (See p. 34, below). Judge Levet's ic= 
tant instruction that there was a “certain over 

tween negligence and breach of contract may ver 

been the reason why the jury could not reach 


agreement on 
Question 1 (A-991-992). Nevertheless, when th 
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were sent 
y, the minc ‘ity 
ded to Judge 


KOM 


back to deliberate on that question, apparent 
(see p. 22, above) in favor of the plaintiff acc 
Levet's édmonition and joined the majority in an 
to that question, leaving their unanimous agreem 
other questicns undisturbed. 
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the jury in its summation, without demur by the court, that 
the amount of damages might be reduced by either of two specu- 
lative amounts, i.e., any amount which Ajax might have re- 
covered in a Suit against Time, or any amount which Ajax might 
have received from the United States Government as a settle- 
ment on a contract to manufacture fuses (A-97, 926-927, 929- 
93435 

Ajax moved to set aside the verdict as to damages 
only, and for judgment n.o.v. for $161,895.75, or a new trial 
limited to the issue of damages (A-93-94). That motion was 
premised on three grounds: (1) Industrial's post-trial position 
that damages were undisputed and fixed at $161,895.75; (2) the 
evidence itself which supported no other conclusion; and 
(3) the way in which the jury was instructed as to the deter- 
mination of the amount of the damages. 

The district court had specifically refused to in- 
Struct the jury, as plaintiff requested, that, in the event 
the jury found liability, "the damages should be in the amount 
claimed,"* but instructed them that they could not award com- 
pensatory damages in excess of $161,895.75 (A-971). On May 


oT 


* The record does not contain plaintiff's request for such a 
charge, but contains statements of Ajax's counsel and the court 
in the post-verdicts colloquy which show that the request was 
in fact made, and denied (A-998). It should also be pointed 
out that the district court repeatedly denied plaintiff's re- 
guest for an additional half-hour for summation, and thus pre- 
vented adequate presentation to the jury of plaintiff's summa- 
tion on fraud, amount of compensatory damages, and punitive 
damages (A-98, 925). 
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representing the amount of damages, if any, sustained by 
plaintiff" (A-111), and found that 
is substantially below the essentially undisputed liquidated 
damages of $161,895.75 in this case and is therefore clearly 
inadequate." (A-112). The district court went on to find that 
"In a case such as this, where the issue of liability is 
strenuously contested and an obviously unjust and inadequate 
verdict as to damages is rendered by the jury, such a verdict 
gives rise to the inherent inference that it is the product of 
a compromise" (A-112), and therefore ordered a new trial as to 
all issues. 

Ajax moved on June 5 to amend the order to provide 
the necessary certification to permit an interlocutory aspeal 
under 28 U.S.C. §1292(b), since the district court's opinion 
ignored, without discussion, numerous cases cited in Ajax's 
memoranda on the post-trial motions, holding that an inference 
of a compromise verdict as to liability can not be drawn mere- 
ly from an inadequate award of damages (A-115-129). Ajax, at 
that time, was unaware that the jury had reached unanimous 
agreement on liability during four hours of deliberation, and 


not in the few minutes after they had been sent back for fur- 


he 


ther deliberation after they had informed the di 
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of their unanimity on at least one of the three 


af 


district court denied Ajax's motion on June 1l, 1975 (A-129- 
E3t). 
D. Second Trial, October 14-23, 1975 

Having scheduled a new trial, the district judge 
next proposed to eliminate or minimize the one issue on which 
plaintiff had overwhelmingly demonstrated defendant's liabili- 
ty, and won a prior verdict. He submitted to the parties a 
different form of special verdict questions which left out of 
the case negligence as an independent cause of action. Nor 
did it contemplate any submission to the jury of fraud or pun- 
itive damages. And it posed as the keystone question, without 


a "Yes" answer to which plaintiff's entire case would be at an 


end, the question whether the parties had made a contract in 
particular terms which reflected only one extremely limited 
version of plaintiff's contract claim (A-140-142). 

Plaintiff objected (A-149-160) to the form of special 
verdict questions submitted, because the evidence presented at 
the first trial and defendant's post-trial sworn concession* 
that the amount of damages was "undisputed" and "liquidated" 


made the questions inappropriate to the case; those guestions 


eee 


* That concession obviously was made in order to get a new 


trial; yet the court which had relied on it in order to jus- 
tify its order for a new trial now Proposed to give the second 
jury the same latitude in determining damages as it had been 

® given in the first trial, and, in fact, did (A-879-882, 890- 
892; compare Ct. Ex. 3, E-249 with Ct. Ex. ap Be 2S275 
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would, in fact, ensure plaintiff's defeat. The court reserved 
decision, but after the evidence was in at the second trial 


romulgated the special verdict questions in even more limited 


ce) 


form than in July (Ct. Ex. 5, E-250-252). 

Just a few days before the scheduled start of the 
second trial, the district judge granted an informal motion to 
reopen discovery on defendant's attorney's stated "belief" 
that monies which Ajax had received from the United States 
Government in the termination of its fuse contract was in 
large part reimbursement for Ajax's loss on its guarantee of 
Time's loan (A-1030-1032). Ajax's attorney was forced to go 
to California, practically on the eve of the second trial, ‘to 
locate and review files seven or eight years old to refute de- 
fendant's unsupported assertions. 

In response to the defendant's demand for production 
of documents (based on its unsupported "belief"), for which 
the district court had shortened the time for response, plain- 
tiff, after great effort and expense, filed documentary evi- 
dence that conclusively showed that Ajax had not included its 
guarantee loss among its termination claims (A-178-183, 188- 
226). The district court, nevertheless, at the opening of the 
second trial on October 14, 1975 (A-1045-1046) granted defend- 
ant's motion to amend its answer to include "mitigation of 
damages" as a new affirmative defense. 

During the trial, under that defense, and over 


plaintiff's strenuous objection, the court accepted in evi- 
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dence documents showing that Ajax had received some $249,000 
from the Governoent, although there was absolutely no proof 
and no attempt tc prove that any of that amount had been 
paid to recompense Ajax for its guarantee loss (DX By S, Ty 
E-~189-205). Throughout the trial, and in its summation to 
the jury, defendant insisted that the entire amount received 
from the Government should be applied to negate any loss which 
Ajax might have suffered on the loan guarantee, although it 
had submitted an affidavit after the first trial Saying that 
damages were “undisputed” and "liquidated" in the amount of 
$161,895.75 (A-1076-1077, 1892-1893). 

The evidence at the second trial concerning the 
terms of the appraisal agreement, the performance of the ap- 
praisal, the communications between Ajax and Industrial, and 
Industrial's negligence and misrepresentations in the apprais- 
al was substantially the same as at the first trial. Mr. 
Klein testified in person on behalf of Ajax in place of his 
deposition read to the jury at the first trial. Mr. Sinkler 
and Mr. Sinclair testified again as expert witnesses concern- 
ing the appropriate appraisal procedures Industrial should 
have followed, the state of the watch manufacturing industry, 
and the very different results which would have been obtained 
had a proper appraisal been performed. 

After the close of Ajax's case, Industrial moved for 
a directed verdict on all three issues, on the ground of in- 


sufficiency of the evidence (A-1707). The court denied the 


55), dismissed the negligence claim. The fraud 
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claim was dismissed upon a determination that Ajax had not 
proved the requisite elements of fraud by clear and convincing 
evidence (A-1755-1756). The court also dismissed Ajax's claim 
for punitive damages (A-1832-1833), because with negligence 
and fraud out of the case by the court's determination, no 
claim on which to found punitive damages remained. 

The jury was given a series of special verdict ques- 
tions to answer concerning the remaining claim for breach of 
contract and damages in substantially the form submitted by; 
the court in July, 1975, three months before the trial.* It 
was instructed in writing that it could not find in Ajax's 
favor, or consider any further questions, if it answered "No" 


to the first question, which was: 
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Has plaintiff (Ajax) proved by a fair 
preponderance of the credible evidence that on 
or about August 12, 1966 defendant (Industrial 
entered into a contract to appraise the dollar 
amount which in defendant's opinion could be 
realized from the sale of individual items of 


~ 
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machinery and equipment at the Time & Micro 
plant at a forced or liquidation sale? 
Yes No 


* Without explanation, however, the court had removed a 
question which would have permitted the jury to find that the 
contract as described by the court, if found to have been 
made, was breached by negligence. hus, the court removed the 


possibility that the jury might find negligence in any way. 
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T @ e - 2 on an " ~ in O - a 
If your answer to question 1 is "Yes", proceed 
to question 2. 
If your answer to question 1 is "No", omit all 
- ; =~ 2, c cr - t Air 
further guestions and sign the Spec.al Verdict 
on the ] page. 
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This question was submitted by the court over Ajax's 


objection that it was a travesty on Ajax's true contract 
claim,* and represented only one possible and very exclusory 


agreement to provide an appraisal to determine whether the 
machinery was sufficient collateral for a loan of $250,000. 
In other words, plaintiff argued that, from the evidence, the 
jury could have found that Industrial had agreed to render an 
appraisal so that Ajax could determine whether the Time 
machinery had adequate value as collateral for a $250,000 

loan, but since such an agreement would not contain the precise 


terms included in the court's postulated agreement, the 


nt 


* The complaint alleged that defendant agreed to make 
appraisal “having in mind the particular purpose for whi 
plaintiff sought said eppraisal" and stated that purpose 
determine whether to make a $270,000 loan to Time (A-8, A 
Similarly, the pre-trial order gave it as one of plaintiff's 
contentions that it "engaged the defendant ... to make a true 
and accurate appraisal of the machinery and equipment owned by 
. « « [Time], with which plaintiff was considering entering 
into a loan agreement, if the machinery and equipment would be 
adequate security for the contemplated loan." (A-16-17). If 
such specific pleading and a specific pre-trial order contention 
based thereon, supported by substantial evidence, may be reduced 
after trial to the narrowest of claims, the well-established 
liberality of federal pleading would be nothing but an extremely 
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ARGUMENT 


I 
The District Court Erroneously Set 
Asice the First Jury's Special Ver- 
dict as to Liability. 


In reviewing the order setting aside the jury's 
special verdict on liability in the first trial, it must be 
remembered, as the Court of Appeals for the Fourth Circuit 
recently said, that 

"There is always a presumption in favor 

of the validity of a verdict if it is 

the result of honest judgment."* 

There is no reason here to doubt that the jury used its honest 
judgment in finding liability nor is there any basis for an 
inference that the jurors compromised on that question. The 
record “viewed in its entirety” does not "clearly demonstrate 
the compromise character of the verdict", Maher v. Isthmian 
Steamship Company, 253 F.2d 414, 419 (2d Cir. 1958); on the con- 
trary, the record establishes that, in complete accord with the 
district court's written instructions, the jury unanimously 
found defendant to be liable by its special verdict before 

it even considered the amount of the damages. 

The district court's order setting aside the jury's 
special verdict o.. liability and granting a new trial as to all 


issues, and its refusal to certify the propriety of its order 


Great Coastal Express, Inc. v. International Brotherhood of 
5 <> bm Bn P-L. ea LY Sa Pond Dh RBA Eh hh Li ch Pt 
39, 846 (4th Cir. i973). 
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district judge that its award "cannot exceei" $161,895.75 


obviously it believed it could award 
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drawn from its award of $70,000 that any juror had compromised 


1is conviction that there was no liab 
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another juror's agreement to award only a reduced amount of 
damages. 
& - 
* The district court's order granting a new trial is prop- 
erly reviewable on appeal from judgment following a second 
trial, and on reversal of the order the Court of Appeals may 
reinstate the first jury's verdict. Reinertsen v. George WwW. 
iM -~ 2 £10 yy se aT 
ee Rogers Construction Corp., 3519 F.2d 531 (2d Cir. 1975); Taylor 
v. Washington Terminal Co., 409 F.2d 145 (D.C. Cir. 1969); 
Grove v. Dun & Bradstreet, Inc., 438 F.2d 433 (3d Cir. 1971). 
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April 30, 1975, the jury was out for only half an hour, when 

. it was allowed to go home by the court (A-103). It returned 
the next day and resumed deliberations at 10:00 a.m. Approxi- 
mately 15 minutes later, the jury asked the court "for an ex- 

;® planation from you as to what constitutes a breach of con- 


tract” (Ct. Ex. 3, E-274), the first question on the special 


verdict form which they wer 


mo 


considering.* 

At approximately 3 p.m. on May 1, 1975, the jury 
reported to the court, as we learned only long afterwards, 
that it had reached unanimous agreement on Questions 2, 3, 4 
and 5, thus unmistakably telling the court that it had found 
liability for either negligence or fraud, and gone on to de- 
termine the amount of damages, but that it was unable to reach 


agreement on Question No. 1, breach of contract.** The proof 


* In response to that question, the court first charged the 
jury merely that a breach of contract was a failure to perform 
« a contract as agreed. Ajax requestee that the court reinstruct 
the jury, in accordance with its original instruction, that 
negligence in the performance of a contract was also a breach 
of contract. Industrial strenuously objected to any additional 
instruction, and the court at first refused to enlighten the 
jury further. Then, reluctantly, the court called the jury 
e back and instructed them, cryptically, that “there is a certain 
degree of merging or overlapping" between breach of contract 
and negligence (A-988-992). 
2s The jury's failure to agree on the breach of contract 
question did not prevent the court from accepting the complete 


e and unanimous agreement which the jury had reached on liability 
for negligence, and on damages. If the findings which a jury 
has reached conclusively dispose of a case, it is :.umaterial 


that it failed to make other findings. See, e.g., Kissell v. 


Westinghouse Electric Corp., 367 F.2d 375 (lst Cir. 1966); 
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Industrial liable for negligence, why would they seek to con- 
tinue deliberations as to breach of contract, and why would 
they report, voluntarily, that unanimous agreement had been 
reached on Questions 2, 3, 4 and 5 of the special verdict 
form, but that, in the face of the putative compromise, they 
could not reach unanimous agreement on Question 1? 

In contrast to the true pattern which is shown by 
the jury's note, Industrial argued in support of its motion 
to set aside the verdict as a compromise, that the jury's 
agreement on a verdict just minutes after it had reported a 


"hopeless deadlock on the issue of liability" (Defendant’s 


Fostnote continued/ 


Sky Aviation Corp. v. Minneapolis, N.&S. Ry. Co., 326 F.2d 
#02 (8th Cir. 1964): Gubft Refining Co. v. Fetschan, 130 F.2d 
129 (6th Cir. 1942), cert. denied, 318 U.S. 764 (1943); Black 
v. Riker-Maxson Corp., 401 F. Supp. 693 (S.D.N.Y. 1975); 
Pacific Indemnity Co. v. McDermott Bro-. Co., 336 F. Supp. 
963) (M.D. Pa. 1971), aff'd sub nom. McDermott Bros. Co. v. 


Hauck Manufacturing Co., 475 F.2d 1395 (3d Cir. 1973). 


Memorandum in Suppport of Motion under Rules 50 and 59, R-32, 


p. 19), showed that the verdict was a quick compromise of the 
controversy at the expense of both litigants. We know only 
now that this picture was completely contrary to the actual 
events.* 


B. The Amount of Damages was not Undisputed at Trial. 


Although Industrial conceded after the verdicts that 
the amount of damages was fixed and undisputed at $161,895.75 


(A-85-86), and that the jury had no discretion toc award a 


* Without any contradiction by the district court, Industrial 
repeatedly stated its view that a compromise on ali issues 

was reached in the minutes between the judge's direction to 
continue deliberations followiny the receipt of Ct. Ex. 4, 

and the return of the completed special verdict form. (A-997, 
124-125, 86, 90) As Industrial argued: 


"When note is taken of the fact that the jury final- 
ly reported itself as unable to reach an unanimous 
verdict and returned to the courtroom with coats on 
and hats in hand; when note is taken of the fact 
that this Court directed the jury to return to its 
deliberations and suggested that the minority group 
reconsider its views; when note is taken of the facc 
that some five minutes later the jury, until then 


evidently in hopeless deadlock on the issue of lia- 
bility, suddenly reported that it had reached an 


unanimous verdict; and when note is taken of the 
fact that the jury's verdict as reported to the 
Court was in the arbitrary round figure of $70,000., 
being less than 50% of the liquidated damages which 
the plaintiff sought to recover -- noting all these 
circumstances, we say that the verdict did not re- 
present a fair, logical and comprehensible reflec- 
tion of the plaintiff's liquidated damages but, to 
return to the words of Judge Soper in Schuerholz v. 
Roach, supra, ‘merely a difference of opinion among 
the jurors as to the defendant's liability and a 


compromise of the controversy at the expens £ both 
litigants." [emphasis supplied]" (Defendant's memo- 
randum, R-32, p. 19; emphasis added). 
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lesser amount, that was not Industrial's position during the 
trial.* Industrial refused to stipulate that damages were 
fixed, or even that Ajax had paid the balance of the Time loan 
to the Bank under the guarantee. Eventually, Industrial stip- 
ulated that documents showing Ajax's payment to the Bank could 
be received in evidence (A-97, A-681-682, 686-690). 
Nonetheless, in its summation, Industrial strongly 
Suggested to the jury not only that Ajax may not have "really 
lost that $170,000"** (A-930), but that any amount of damages 
could be reduced by either of two speculative amounts, i.e., 
any amount which Ajax might have recovered in a suit against 
Time, Or any amount which plaintiff might have recovered from 


Fon) 


the Government as a settlement on a contract to manufacture 


The district court did not specifically instruct the 


jury not to recuce damages for any of the reasons suggested in 


defendant's summation, but several hours after defendant's 

* It was Industrial's refusal to stipulate to the damages 
which made Norman Louis' testimony essential, and which forced 
Ajax to apply to the district gern and then to this Court for 


a writ of mandamus (Docket No. -3021) for an adjournment at 
the beginning of the first pt Wy (A-58-59). Industrial later 
Stipulated to the admission of essential documents, which made 
it possible to submit those basic facts to the jury, but 
without the detail and explanation which Mr. Louis could have 
given. 

** It is truly incomprehensible how, in the face of t 
summation, defendant and the district court could have 
tained that the amount of damages was undi 
$161,895.75 during the trial, in orde 
aside of the special verdict on liabi 


hat 
mai 


d 
© support the setting 
Y 


aia! 


atte 


Summation, said only that, 


"The fact that plaintiff may or may no 
gotten some sort of settlement from th 
ment with regard to any fuse contract is not an 
issue in this case, and it is immaterial." (A- 
984-985). 


The court did not even refer to defendant's comments abou 


ct 


possible reduction of the damages award by a speculative 


amount which Ajax might have recovered by suit against Time. 


C. The District Court Refused to Rule that the Amount of 


Damages, if any, was Fixed, and Gave the Jury the Im- 
pression it had Discretion as to the Amount of Damages. 


The distcict court refused Ajax's request during the 
trial to instruct the jury that, in the event it found liabil- 
ity the damages should be in the claimed amount.* Instead, 
the court simply charged the jury that: 

"If you should find that the plaintiff is 
entitled to compensatory damages, your award 

cannot exceed the total sum claimed for such 

damages, which is $161,895.75." (A-971, empha- 

Sis added) 

The clear impression given by the charge was that 
tne jury had discretion to award any amount, as long as it was 
not more than $161,895.75. This impression was strongly rein- 
forced by the special verdict form which asked the jury, in 


Question 4, 


"To what award is plaintiff entitled, 
if any, for compensatory damages." 


and contained a blank line for the jury to fill with a number 


* See p. 22, footnote, above. 


In fact, on May 1 when the jury returned with an 
award to Ajax of $70,000, the district court's actions and 
statements belied any later determination that the damage 
award was inconsistent with the court's directions as even th 


court understood them. The court remarked that "they were 


1) 


told a limit", and asked "what's wrong” with the jury's think- 


> 
, 


ing that Ajax was damaged only to the extent of $70,00 
997-999). 

When Industrial's counsel asserted, for the first 
time, that “the damages in this case were either $160,000, 
some odd thousand dollars, or they were zero,” the court re- 
marked skeptically, "I don't know" (A-997). If the district 
judge "did not know" at that point, it is preposterous to fault 
the jury for, and to infer any improper compromise from, their 
failure to know that damages were either zero or $161,895.75. 
Moreover, the judge expressed his own uncertainty, immediately 
after the jury returned its verdict, as to whether the damages 
were liquidated or unliquidated, finally concluding that they 
were “probably unliquidated” (A-1003). 

Additic..ally, the district judge rejected the sugges- 
tion made by plaintiff several times that he return the jury 


with proper instructions as to damages (A-999-1000, 1006). 


* The questions in the special verdict form were approved 
on April 29, before the summations and in the absence of any 
concession by Industrial, at that time, that there was no dis- 
pute about damages. 
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If the court believed that the jury had not properly followed 


its instructions, it was clearly within the court's power to 
return the jury for further deliberations under proper in- 
Structions. See, e.g. University Computing Co. v. Lykes- 
Youngstown Corp., 504 F.2d 518 (5th Cir. 1974). The fact is 
that the jury found damages as best they could, under the in- 
structions of the court, and that finding does not taint their 


unanimous prior finding of liability. 


D. The Decision to Set Asiae the Verdicts is Not Supported by 
Judicial Authority. 
i a 


The district court's decision, in finding the jury's 
verdicts to be an impriper compromise, relied on just four 
cases. In two of them the courts found no compromise on lia- 
bility. Freight Terminals, Inc. v. Ryder System, Inc., 461 
F.2d 1046 (5th Cir. 1972); De Luca v. Wells, 58 Misc. 2d 878, 
297 N.Y.S.2d 35 (Sup. Ct. Rensselaer Co. 1968).* The other two 


cases cited by the court, Schuerholz v. Roach, 58 F.2d 32 (4th 


* In the De Luca case, the court ordered a new trial on 
damages alone, saying, 


"This record does not indicate a compromise 
between liability and damage but on the contrary 
Shows the liability decision had support in the 
evidence. Defendant's contention that if dispute 
is sharp as to the liability, theze must be 

a compromise is not well taken. Trial after trial 
juries decide sharply disputed questions pre- 
sented on conflicting and contradictory evidence 
for such is their function. One can only say 
they fail to perform properly when the findings 
are against the weight of the evidence and it is 
only then that the stigma of compromise should be 
attached to their work." (297 N.Y.S.2d, at 39) 
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Cir. 1932), and National Fire Insurance Co. of Hartford v. 


Great Lakes Warehouse Corp. 261 F.2d 35 (7th Cir. 1958) are 
plainly different from this case, in that the inference of a 


compromise in those cases was clearly and necessa 
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from facts appearing on the face of the record. 

The facts in this case show only an inadequate dam- 
age award, which is not sufficient to support an inference of 
compromise, but calls, at most, for a new trial on damages. 


See, e.g., Devine v. Patteson, 242 F.2d 828, 832-833 (6th Cir. 


Ww 


1957), cert. denied, 355 U.S. 821 (1957); Young v. Interna- 


tional Paper Co., 322 F.2d 820 (4th Cir. 1963); Darbrow v. 
McDade, 255 F.2d 610 (3d Cir. 1958); Gardner v. Vogel, 237 F. 
Supp. 119 (E.D.Pa. 1964); Yates v. Dann, 11 F.R.D. 386 (D. 
Del. 1951); Martin v. Payton, 20 F.R.D. 200 (W.D. Ky. 1957); 


6A Moore's Federal Practice ¥ 59.06, p. 59-81; cf. Yodice v. 


Koninklijke Nederlandsche Stoomboot Maatschappij, 443 F.2d 
716: (24 Cie. 2972): Yodice-v. Ko.u.inklijke Nederlandsche Stoom- 
boot Maatschappij, 471 F.2d 705 (2d Cir. 1972), cert. denied, 


411 U.S. 933 (1973); Mertens v Flying Tiger Line, Inc., 34l 
F.2d 851, 857-858 (2d Cir.), cert. denied, 382 U.S. 816 (1965); 


Parker v. Wideman, 380 F.2d 433, 437 (5th Cir. 1967). 

In Schuerholz v. Roach, 58 F.2d 32 (4th Cir. 1932), 
the jury awarded plaintiff just $625 in damages for loss of an 
eye. The court said that this amount was so "grossly unjust 
and inadequate" that it "must have been so regarded by the 


very jurors who rendered the verdict and it can give rise only 


ahi 


to the inference that it did not represent a fair estimate of 


the plaintiff's loss, but merely a difference of opinion among 
the jurors as to defendant's liability ..." 58 F.2d, at 34 
(emphasis added). 

In clear contrast, the substantial amount which the 
jury here awarded, $70,000, cannot, by any stretch of the imagi- 
nation, be conside~ed to be a token verdict similar to the $625 
for loss of an eye in Schuerholz v. Roach. There can be no 
question that the jury, in this case, found that the plaintiff 
had been substantially damaged and should be substantially 
compensated. They simply did not understind that the amount 
of damages was undisputed; certainly they were told the con- 
trary by defendant. If defendant had conceded in its summation 
what it later conceded in order to support its motion for a new 
trial, the question of the amount of damages should have been 
taken from the jury. 

In the other case cited by the district court “ 
National Fire Insurance Co. of Hartford v. Great Lakes Ware- 
house Corp., 261 F.2d 35 (7th Cir. 1958), the jury awarded 
exactly one-half the undisputed damages, whose computation had 
been shown them on a blackboard, and had been specifically 
explained by the trial judge. There was no way in which they 
could have assumed that they were free to award any amount less 
than the undisputed total, and the precise halving of that 
amount properly supported the inference that the jury had thus 


resolved their doubts about liability. 
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ty unanimously in plaintiff 


4 P 


the amount of damages to be awarded. When the jurors thus 


oO 


came to the question of damages, m 


they were authorized by the court to find any amount of damages 


the question of liability. It points only to the jury's con- 
scientious adherence to the instructions which it had been 
given and its use of its best judgment of what it should award 


as damages, without having adequate understandin 
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damages were to be found. 

At most, therefore, a new trial as to damages alone 
should have been ordered, as in Young v. International Paper 
Co., 322 F.2d 820 (4th Cir. 1963). There the Court of Appeals 
affirmed the grant of a new trial on damages alone, where the 
jury's award of $25,000 for destruction of plaintiff's timber- 
land was less than the valuations which had been put in evi- 
dence by both parties. Defendant argued that the jury had 
been unable to conclude the issue of liability in plaintiff's 
favor and reached a compromise, while plaintiff suggested that 
the jury might have mistakenly called on an inapplicable $5.00 
per acre figure, which applied only to a small portion of the 


land, and explained but did not justify the verdict. The 
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Court of Appeals, noting the 
advanced by the parties, rejected "the surmise that the amount 
of this verdict was the product of a compromise to resolve 
doubt as to liability." 322 F.2d, at 823. 

It is particularly significant that the Court of 
Appeals for the Fourth Circuit, in the Young case, specifically 
said that its own prior decision in Schuerholz v. Reach, Supra, 
did not require an inference of a compromise verdict merely 
because the award of damages was inadequate. 322 F.2d, at 823. 
Similarly, the Fourth Circuit refused to apply Schuerholz v. 
Roach in another case where the jury had awarded approximately 
one-half the amount sued for, and the defendant claimed that a 
compromise verdict was reached, City of Richmond v. Atlantic 
Co., 273 F.2d 902, 916-917 (4th Cir. 1960). 

The Fourth Circuit held in that case that the jury's 
answering of specific questions about causation, negligence, 
and contributory negligence before the question of damages 
was reached, supported the conclusion that the verdict was 
the result of the jury's honest judgment. If there was any 
doubt as to the honesty of the answers, the court suggested, 

a poll of the jury could have been requested when the answers 


and verdict were returned.* 


* In the instant case, the court similarly submitted special 
verdict questions to the jury which the jury was required to 
answer before the issue of damages was reached. Moreover, the 
jury here was polled at the request of the defendant, and 


Footnote continued/ 
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compromise verdicts, Great Coastal Express, Inc. v. International 


Brotherhood of Teamsters, 511 F.2d 839 (4th Cir. 1975) 
Fourth Circuit has put in complete perspective 
decision in Schuerholz and emphasized that it is a rare case in 


which the conclusion of an improper compromise is permissible: 


a presumption in favor of the validity of a 
verdict if it is the result of hon 
City »f Richmond v. Atlantic Co., 273 F.2d 902, 
916 (4th Cir. 1960), but has found a new trial 

on all issues to be required where a totally 
inadequate verdict was rendered wh ch could only 
have been a sympathy or compromise verdict. 
Southern Railway v.Madden, 235 F.2d 198 (4th 

Cir. 1956) cert. den., 352 U.S. 953, 77 S.Ct.328, 
1 L.Ed.2d 244 (1956) But where there is no 
substantial indication that the liability and 
damage issues are inextricably interwoven, or 

that the first jury verdict was the result of 

a compromise of the liability and damage ques- 
tions, a second trial limited to damages is en- 
tirely proper. Young v. International Paper Co., 
Supra; Mason v. Mathiasen Tanker Industries, Inc., 
298 F.2d 28 (4th Cir. 1962)." (511 F.2d, at 846; 
emphasis added. ) 


"This court has noted that there is alwavs 
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Similarly, in Indamer Corp. v. Crandon, 217 F.2d 391 
(Sth Cir. 1954), where the jury awarded only $10,000 for damage 
to an airplane valued at from $37,000 to $50,000, the Court 


Footnote continued/ 


unanimously assented to the answers in the completed special 
verdict (A-1004-1005). See Norfolk Southern R. Co. v. Ferebee, 
238 U.S. 269 (1915), where the Supreme Court affirmed the grant 
by a state court of a new trial on damages in a case where th 
use of a special verd'-t which found defendant negligent showed 
the issues of liability and damages were separable. In Schottka 
v. American Export Isbrandtsen Lines, Inc., 31l F. Supp. 77 
(S.D.N.Y. 1969), too, where the jury's special findings as to 
liability were separable from the jury's erroneous award of 
damages, a new trial was ordered solely as to damages. 
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plaintiff's motion for a new trial on 


+ 
L 


damages, after the jury awarded plainti 


serious injuries suffered in a fall o 
ness premises. 


In the Wacht :1z case, the 


amount of plaintiff's out-of-pocket e 


nm 


uts 


0 


@ 


rh 


~- 


ges alone t de 
award was an obv 
ention that plai 
e under an insur 
hat they were tc 
Indamer, the jur 
© question by th 
¥, where the def 
S computa“ion. 


Ourt's denial of 


S award for the 


ct 

~ 

rh 
> 


( 
. 


O 
_ 
Dd 
- 


.Q 
Cc 
m& 
ct 
o 


exact 


penses did not compe.isate 


plaintiff for pain and suffering and permanent partial di 
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bility. The court held that the damages and liability issues 


~46- 


& in tne case were distinct and "not in an way intermingled", 
467 F.2d, at 21, and directed a new trial on the issue of dam 
ages alone, saying "there is no reason apparent for retrving 

” ene case on the issue of Liability” (Id.). 

In Darbow v. McDade 25 F.2d 610 (3d Cir 968), 
too, the Court of Appeals affirmed the district court's grant 

. of a new trial on damages alone, where a ury verdict for 
plaintiff in a motor vehicle accident awarded the precise 
amount of medical expenses, but included nothing for Dain and 

ad suffering. See, also, the following cases where a new trial 
was Ordered as to damages alone: Devine v. Patteson, 242 F.2d 
828 (6th Cir. 1957), cert. denied, 355 U.S. 821 (1957) (award 

e of only $500 compensatory damages in an action for malicious 
prosecution, although plaintiff's actual expenses were proved 


to be over $19,000); Yates v. Dann, 1] F.R.D. 386 (D. Del. 


1951) (no award for Pain and suffering despite court's in- 


Struction that jury had to make such award if i 
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Plaintiff); Martin v. Payton, 20 F.R.D. 200, 203 (W.D. Ky. 
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jurors know just how they arrived at the verdict and to say 
that it was a compromise Solel; because it does not follow the 
court's instructions is to place an inference upon an infer- 


e1ce which gives no sound basis for the conclusion"); Gardner 


ee) 


The district court committed clear error in setting 


aside the verdict as to liability. While a new trial on damages 
alone would Ordinarily have been the appropriate remedy, 
Industrial's post-trial sworn admission that the amount of 
damages was “undisputed" and "liquidated" makes any new trial 
unnecessary. Judgment n.o.v. for $161,895.75 is here the ap- 
propriate remedy,* since, this is "a case where there is no 
valid dispute as to the amount of damages". Decato v. 


Travelers Insurance Company, 379 F.2d 796 (lst Cir. 1967) 


. 
‘ 


6A Moore's Federal Practice ¥ 99.05[3], £. 59-62 (2d ed. 
1974). 


Clearly, as established by Gasoline Products Co. v. 
Chaplin Refining Co., 283 U.S. 494 (1931), the court may order 
a new trial on damages, but as Professor Moore says, "It would 
be a mere formality to order a Partial new trial limited to 
the issue of damages when the court could immediately there- 
after grant summary judgment for the undisputed amount." 42 
Moore's Federal Practice, 4 59.04[4], P- 59-72 (2d ed. 1974). 
Judgment for the undisputed amount of $161,895.75, therefore, 
plus interest from the d:te of Payment by Ajax, May 20, 1968 
(CPLR 5001(a), Spector v. Mermelstein, 485 F.24 S78 (20 Cie, 
1973)], should be entered, after the verdict on liability in 


the first trial is reinstated. 


* Plaintiff moved for a directed verdict at the close of i 
all the evidence (A-898) and moved for judgment n.o.v. after 
the verdict (A-93-94). 
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II 


The District Court's Submission of the Case 
to tie Second Jury Erroneously Removed from 
Par eer, eae geome meme ones cary or ee cle Mace 


the Jury 99% of the Plaintiff's Claims. 


A. The District Court Erroneously Dismissed Ajax's Negligence 
Claim Before Submission of the Case to the Jury. 
er lt tne Case to the Jury 


Judge Levet's response to the clear, and virt 
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undisputed evidence at the first trial of Industrial's negli- 
gence, and to the jury's unanimous finding of negligence which 
he set aside, was to remove the separate claim of negligence 
from the jury at the second Ertal. 

Acting on his view that "the guestio. of negli- 
gence is completely merged in the alleged breach of contract" 
(A-1755), which was foreshadowed by the proposed special ver- 
dict submitted to the Parties in July (to which Plaintiff ob- 
jected in writing, A-145-160), the judge dismissed Ajax's 
negligence claim at the close of Plaintiff's case.* In 
taking the separate issue of negligence from the jury, the 
district court improperly limited the jury's consideration 
to Industrial's negligence in the performance of a specific 


ne 


* Industrial moved at the close of Ajax's case for dis- 
missal of Ajax's negligence claim only on the ground of in- 
sufficient evid. nce (A-1707-1708). In dismissing the claim, 
however, the court did not rely on that ground (A-1754), but 
ruled that "The complaint insofar as it alleges negligence 
separately is dismissed since negligence is entirely incorpor- 
ated in the question of the fulfillment of the contract 
itself" (A-1755). The negligence claim stated in the complaint, 
however, clearly asserted negligence in the performance of 

the appraisal, independently of the claim of breach of con- 
tract (A-1l1-12). 


-49- 


contract;* it ruled out any consideration of Ajax's broader 


Claim that, regardless of the terms of any contract for 
an appraisal, regardless even of whether there was any 
appraisal contract at all, Industrial was negligent in 
Preparing the appraisal which it delivered to Ajax. 

Ajax's negligence claim was never narrowly limited 
simply to one means by which a Specific contract was breached, 
but was asserted as a separate and independent claim for 
relief.** Since the pleading of alternate, and even incon- 
sistent, claims is specifically allowed under Rule 8(e) (2) 
of the Federal Rules of Civil Procedure, Ajax was entitled 
On that ground alone to have each of its theories, supported 
by substantial evidence, presented to the jury, Breeding 
v. Massay, 378 F.2d 171, 178 (8th Cir. 1967); Twentieth 


Century-Fox Film Corp. v. National Publishers, ine. >. 294 
eenctury~rox Film Corp. eee ee PtONETS, Inc. 


F.Supp. 10, 12 (S.D.N.Y. 1968), if Only because the jury 
ren RO 


* Negligence in the performance of the improperly limited 
contract defined in Question 1 had, however, been removed 
as a subordinate question from the special verdict form 
(see p. 27, above) and was mentioned Only in the district 
court's charge (A-1917-1919). 


** The Pre-Trial Order listed as one of the agreed-upon 
issues for trial, "Was the defendant negligent in the 
erformance of its services as LaLNtLES' s appraiser? 
(emphasis added), not in the performance of the specific 
agreement referred to in other questions (A-26). Ajax 
repeatedly stated its objection to the district court's 
failure to present negligence as a separate question for 
the jury (A-156, 1037, 1737-1740, 1758-1759, 1843). 


* In products liability cases, 


may find one theory 


See, e.g., Powell v. E.W. Bliss Co., 346 


(W.D. Mich. 1972), where the trial 


motion to set aside the jury's verdict that 


gent, on the ground that the verdict was inconsistent with 


the finding there was no breach of implied warranty. 


court said, "Some or all of the jurors may v 


abandoned consideration of implied warranty simply because of a 
reluctance to cope with the complexity of that theory...."** 


Whether or not Ajax could prove a meeting of the 


minds on a specific contract for 


in the Procrustean terms against which the district court 


had the jury measure Ajax's case, 


proof was incontestable that Industrial did deliver an ap- 


praisal report to Ajax, with the expectation that Ajax would 


rely on that appraisal. 


negligence in providing that report. 


find that there was no contract at all, and Industrial there- 


fore would not be liable for breach of contract for failing to 


deliver an appraisal. 


for plaintiffs 
tract theories of recovery to the jury. 


among his remedies. Cooley 
383 F.Supp. 1114, 1116 (D.S.c. 1974). 


** Just so here, the first jury apparently abandoned consider- 
ation of breach of contract after the district court's reluctant 
and cryptic response to its request for further instructions. 


(See p. 34, above). 


2 


for example, 
to present a variety of negligence and con- 
See Victorson v. 
Bock Laundry Machine Co., 37 N.Y¥.2d 395, 373 N.Y.S.2d 

39, 41 (1975); and a plaintiff cannot be forced 


ery well 


Industrial's services, - 


Cr in other terms - the 


It was therefore liable for any 


A jury might indeed 


But Industrial did deliver what 


it 


v. Salopian Industries, Ltd., 


That 


have 


is common 


to elect 


purported to be a professional appraisal. And even if it did 


so voluntarily - of course, it got a $4400 fee - Industrial 
would be liable for failure to exercise due care. 

This fundamental principle of tort law is well 
Summarized by Professor Prosser: 


"Where a physician has contracted to 
treat a family for a year, and refuses to attend 
when sent for, the cause of action has been held 
to be for breach of contract only, since the law 
recognizes no obligation upon a doctor to come when 
he is called for, in the absence of such a promise. 
But if he does attend, and renders his services 
negligently, he is liable in tort, even in the 
absence of a contract, because he is regarded 
as having assumed the duty, and he is required 
by law to exercise proper care as to every one 


whom he treats, even though he does so gratul- 

tously." (emphasis added) 

W. Prosser, The Law of Torts §93, at Pp. 634 (3d ed. 1964); 
see, also, §54. 

The district court did not rule that there was insuffi- 
cient evidence to Support the negligence claim. In fact, that 
evidence was overwhelming* (A-1089, 1094-1095, 1235, 1384-1385, 
1392-1395, 1403-1407, 1409-1417, 1420, 1493, 1498, 1504, 1507, 
1510, 1518-1519, 1524-1530, 1533, 1536-1546, 1552, 1556-1557, 1577, 
1594, 1618-1620, 1625-1627, 1637, 1657-1659, 1669-1674, 1679-1680; 
PX 29, WV 3.1, 6.4, 8.2, 8.3, E-137-138, 142-143, 150-151). 

On the record, it is incontestable that Industrial 


Simply never performed a professional appraisal of the Time 


machinery, for any purpose, and that if it had, Ajax would 
a ee a ee ee ee eS, 
* See pp. 13-17, above. Essentially, the same evicence was re- 


peated in the second trial at the pages listed above in paren- 
theses. 
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Q, 


have been alerted that the machinery was not good collateral 
for a loan of $270,000. Yet, by dismissing Ajax's claim 

for negligence before submitting the case to the jury, the 
district court deprived Ajax of any possibility of recovery 
for Industrial's cavalier disregarc of any professional 


Standards in the preparation of its appraisal which it 


delivered to Ajax for a fee of some $4400. 


B. Ajax's Fraud Claim was Erroneously Dismissed 
Before Submission of the Case to the Jury. 


At the same time that he dismissed Ajax's basic 
cause of action, the district judge also dismissed the fraud 
claim on the ground that it had not been proved by “clear and 
convincing" evidence (A-1755-1756). On essentially the same 
evidence, the same judge had permitted that claim to go to the 
jury in the first trial; he should have done the same at the 
second trial. 

Defendant made three major representations in its 
appraisal report; they were all incontestably false. Indus- 
trial reported to Ajax (1) that machinery such as that in 
the Time plant was not available to American manufacturers 
unless they were members of the Swiss trust and, even then, 
delivery might take two or three years; (2) that no other plant 
in the United States was equipped with such machinery; and 
(3) that American manufacturers would pay premiums over the 
values stated in the appraisal if such machinery were made 


available to them (PX 5, E~96-97). 
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Those statements cor 2 expected to, and did 


persuade plaintiff that the Time machinery was in great 

demand, eagerly sought-for, and, therefore, of great value, 
even in excess of the values given in the appraisal. Moreover, 
the entice appraisal report was a misrepresentation, since 
it purported to be based on Mr. Thaler's expert, independent 
professional judgment, and failed to reveal that it was in fact 
based on another “appraisal” made for a different purpose by 
Martin Kaefer who, by his own frank admission, was not a 
professional appraiser (A-1627). 


All the elements of fraud are therefore present: 


(1) a false representation by defendant or 
concealment by defendant of information; 


(2) defendant's knowledge that the represen- 
tation was false, or the absence of reasonable 
grounds for defendant to believe it to be true; 


(3) defendant's intention to induce plaintiff 


hea ik 


to act or to refraii from acting on the basis of 
its representation; 


(4) plaintiff's justifiable reliance on the 
representation; and 


damages suffered by plaintiff as a re- 


5) 
ult of such reliance. 


( 
s 
See W. Prosser, The Law of Torts, §§ 100, 103, 104 (3d ed. 
1964) Ultramares v. Touche, 255 N.Y. i70 (1931); Potter's 
Photographic Applications co. v. Ealing Corp., 292 F.Supp. 
92, 106 (E.D.N.Y. 1968); First National Bank of Hempstead 
v. Level Club, 241 App. Div. 433 (lst Dept. 1934). 


The falsity of the specific representatio 


pe ) 
“n 
o 
rt 
ad 
a 
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made in Industrial's appraisal was not disputed (see p. 16 above). 
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Time plant, the Swiss Watch Trust, or whether manufac 
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would pay premiums over and above the appraised values (A- 


1524-1528). Nor did he make any of the fundamental inguiries 


Ordinarily made by a professional appraiser of machinery, such 


y 
4 


as would elicit information about economic obsolescence in the 


uw 
~ 
wo 
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industry or about market demand (A-1509-1510, 1518-1 


While he claimed to have relied on the value 


" 


established by the Hirschmann “appraisal” in 1964, Mr. Thaler 
admitted that he was not familiar with the Hirschmann com- 
pany at the time of the appraisal (A-1550-1551); and he cer- 
tainly did not know Martin Kaefer, whom he sought out three 
years later to ask how he had conducted his “appraisal” 
(A-1627-1628, 1630-1633). Nor did he know that Mr. Kaefer 
was not a professional appraiser. The evidence, therefore, 


was not only "clear and convincing", it was uncontested, 


reasonable basis to believe they were true. 

The proof that Industrial intended to induce Ajax 
to act or to refrain from acting on the basis of its repre- 
Sentations is in the testimony of Mr. Thaler himself that 
he knew that Ajax was waiting for his appraisal and was 
going to rely on it (A-1529-1530). From the evidence here, 


the jury could have found an "intention to deceive" from proof 


that Industrial knowingly made false representations with know- 
ledge that Ajax would act in reliance thereon, or that Industrial 
made statements as true to its own knowledge, when it lacked 
reasonable grounds to believe the statements to be true, with 
intent that Ajax would act on those statements. See, C.ge,y 
Ultramares v. Touche, 255 N.Y. 170, 179, 190-193 (1931); W. 


Prosser, The Law of Torts § 102 (3d ed. 1964). 
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Ajax's justifiable reliance on Industrial's appr 
with its false representations was shown not only by Thaler's 
Statement that he knew Ajax was going to rely on the appraisal, 
but by Industrial s letter to Ajax of August 30, 1966, assuring 
Ajax of the "authenticity and reliabilit: of our appraisal fig- 
ures" and stating that the appraisal "is a sound and scientific 
evaluation of the assets in question" (Px 10, E-118) and by Mr. 
Kriser's oral assurances given to Mr. Klein on August 30 
(A-11°4-1127, 1352-1353). There was no dispute that, following 
that letter, Ajax guaranteed a loan of $270,000 to Time (A-1127, 
1353-1354) and subsequently was damaged by the amount it had to 
pay the Bank when Time defaulted on the loan and the machinery 
pledged as collateral was sold. The proof as to Industrial's 
fraud, most of which comes directly from the testimony of Mr. 


Thaler himself, is so plain that Ajax was entitled to have this 


issue determined by the jury. 
Ca The Special Verdict Form Given to the Jury Excluded from 


the Jury's Consideration Plaintiff's Basic Contract Claim. 
He vury Ss consideration enw, wONEEACe Claim 


By dismissing Ajax's negligence and fraud claims before 
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Submission of the case to the Jury, the district court denied 

nm) = pracececeae nf 1 aus: ] ; _ 7 

Plaintiff due process of law; plaintiff was entitled to have 
7 7 £ ar _ 

each of its claims and alternate theories of recovery, sup- 


to the jury. National Bank of Commerce Vv. Royal Exchange 
: 2 g 


Assurance of America, Inc., 455 F.2d 892 (6th Cir. 1972); 
SS ere eee SCA» INC. 


Kornicki v. Calmar Steamship Co., 460 F.2d 1134, 1139 (2m Cask: 


1972); R.H. Baker & “QO. Ve. Smith-Blair, Inc., 33] F.2d 506, 508 
9th Cir 1964); Angelina Casualty Co. v. Bluitt, 235 P.24 764, 
a Sel 


for the jury so as to permit recovery only if the jury found a 


- 


contract with particular terms of almost microscopic precision; 
it ignored plaintiff's basic claim that the contract wis for 
the performanc> of an appraisal of the value of machinery 


as collateral for an anticipated loan. The questions asked 


in the special verdict form, moreover, prevented any finding 


, 


Dy the jury that even if the contract were, as defendant 


claimed, one for the appraisal of the fair market value of the 
Time plant, as a manufa turing plant, that contract had been 
breached by negligent performance. 

By making a "Yes" answer to the first special ver- 
dict question a necessary prerequisite to any finding in 
Ajax's favor, and by ignoring Ajax's essential contract Claim 


in formulating that question, the district court effectively 
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its deliber»tions began, just as it had removed negligence and 


J 


fraud. 


value of the Time machinery 
collateral for a loan. 


(1) Industrial agreed to appraise the 


‘ 


Ajax's fundamental contract claim was that Industrial 


was told that an appraisal of the Time machinery was needed 


ct 
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determine if the machinery would have sufficient value as 
collateral for a loan of approximately $250,000, and that 
Industrial agreed to perform an appraisal suitable for that 
Stated purpose.* The first question, as framed by the district 
court, precluded the jury from considering that claim. 

Ajax's evidence did support a claim that Ajax 
asked for, and Industrial agreed to perform, an appraisal 
of the "forced sale" value of the "individual items of 
machinery and equipment" at the Time plant, as Question 1] 
asked. But that was not the only theory of contract which 


was supported by the evidence, and which would entitle Ajay 


Seen 


* Ajax objected to the special verdict question as framed by 
the court and, in accordance with its contention in the Complaint 
(A-7-8) and the Pre-Trial Order (A-16-17) proposed that the first 
Question should ask whether Industrial: 


"entered into a contract to appraise the 
machinery and equipment at the Time & Micro 
plant to determine whether the Time & Micro 
machinery and equipment would have sufficient 
value as collateral to assure Ajax protection 
On the loan or quarantee of a loan of approxi- 
mately $250,000." (A-1840-1841) 


(See, also, A-1740, A=-155). 
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ww 


to a finding of defendant's liability even if the jury should 
answer "No" to the court's Question l. 
Mr. Klein testified that 
"I told Mr. Thale. that Ajax was in- 
terested in retaining its services to per- 
form an appraisal at the Time & Micro plant. 
I told him the purpose that Ajax wanted the 
appral Or they were contemplat 
either nc ein 
loan fo 1e ‘ 
to know f 
equipme c 
the loan and t t old. 
(A-1084, emphas.s added; see, also, A-1222-1224). 


Mr. Thaler acknowledged that Mr. Klein told him on August 12 
tnat Ajax wanted the appraisal “in connection with some financ- 
ing which would involve the machinery as collateral" (A-1495). 

On that testimony, certainly, the jury could have 
found that Industrial agreed to provide an appraisal of the 
value of the machinery as collateral for a loan. Such a con- 
tract, as the evidence showed, was breached in one of two ways: 
(a) Industrial did not provide a suitahle appraisal for col- 
lateral purposes; or (b‘' Industrial undertook to provide a 
value for collateral purposes, but did not perform a proper 
independent professional appraisal. 

(a) In the face of concurrence in the testimony 
of both Klein and Thaler that the appraisal was to be supplied 
in connection with the use of the Time machinery as collateral, 
Industrial claimed to have supplied only a "fair market value 


in-place” appraisal of the Time plant, giving its value as an 


Operating Dusiness (A-20-21, 1536, 1597, 
it placed any "liquidation" value on the 

The undisputed testimony of Mr. Sinclair was that 
an appraisal for collateral value purposes as security for a 


loan would, under the standards of the piofession, provide a 


ligidation value (A-1385), not "fair market value in-place", 
® It was also undisputed that it was Industrial's obligation, as 
a professional appraiser, to select the appropriate appraisal 


value for Ajax's purpose (PX 29, § 3.1, E=137; A-1384, 1414) 


which it supplied (PX 29, §§ 3.1, 6.1, 8.2, E-137-138, 141-142, 
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2413): 

* For Industrial, therefore, to supply only an "in- 
place" fair market value appraisal of the Time plant, after 
being told that Ajax needed to know whether the machinery would 

i provide adequate security as collateral for a loan* was to fail 
to supply the correct type of appraisal value, and thus a 
breach of contract. Its simultaneous failure to define in sts 

* appraisal the type of value it claims to have supplied was 
itself an additional breach of contract and compcunded the 
Primary breach in supplying the wrong type of value. Any 


possible "misunderstanding or misapplication” (PX 29, § 3.1, 


* In addition to Mr. Thaler's explicit statement that he knew 
Ajax wanted the appraisal "in connection with some financing 

eo which would involve the machinery as collateral] ' (A-1495), 
Thaler also testified that Mr. Klein told him that Ajax was 
going to use the appraisal "to conduct whatever else he had to 
conduct after he received this appraisal . - which I presumed 


was _ in connection with making a loan." (A-1598, emphasis 
added). 
& 
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any consideration by the jury of those breaches of tha 
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(b) There was ample evidence to support a find 
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that Industrial actually undertook to give Ajax an evalua 
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of what the machinery was worth as collateral 
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a negligent manner, and without making an independen 
fessional appraisal of that value. (See pp. 13-17, above). Mr. 
Klein testified that Mr. Thaler gave him a forced liquidation 


value of approximately $500,000 on Augus 
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value was confirmed by represer: 
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Or the machinery, in the formal appraisal 


August 19 (PX 5, 
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ment that “it is inconceiva 


than 60% of the appraised f 


we 


gures that we have establi 
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referring to "the market values of used machinery 
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next 2 years"* (PX 5, E-97; emphasis added). Klein further 
testified that he was reassured as to reliance on the values 
given in the appraisal, for collateral purposes, by Mr. Kriser 


on August 30, ana told that industrial had performe 
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Thus, under either of two simple theories, 
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supported by substantial, indeed essentially uncontradicted 
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fer testified the. the va 
nery in 1964 would have b 
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evieence, the jury could have found breach of contract even 


if it answered "No" to Question 1, if it had been permitted 
to find, in accordance with the evidence, that Industrial 
agreed to appraise t.>% value of the Time machinery as col- 


lateral for a loan. 


(2) Negligent performance of an agreed "in-place" 
appraisal would have been a breach of contract. 


m third breach of contract finding could have been made 
on the evidence if the jury had been permitted to find that Ajax 
requested and Industrial supplied only an "in-place" fair market 
value appraisal. Ajax would stili pve entitled to recover for In- 
dustrial's breach of contract in failing to perform that type of 
appraisal in accordance with normal professional standards. 

Ajax proved by virtually uncontradicted evidence that 
a proper appraisal, made according to orofessional standards, 
would have shown that there was "no market" for the Time plant, 
in-place or otherwise, and that watch manufacturing machinery in 
the United States in August, 1966 had only minimal value under 
any conditions of sale. (A~1657-1659, 1672-1673, 1618-1620, 
1625-1626, 1637, 1651, 1678-146°%) Mr. Sinclair testified that an 
appraiser of machinery must exanine the economic conditions of 
the indus: and determine the market for the machinery being 
appraised (A-1393-1395, 1407, 1412). Mr. Thaler, Industrial's 
appraiser, admitted that he made no inquiry into the market for 


any of the Time machinery (A-1556-1557, 1543-1545, 1552, 1540-1541, 
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1509-1510); he merely assumed the machinery was in great demand.* 
If Industrial, therefore, had professionally appraised 
even the "in-place" value of the Time machinery - the highest 
value which machinery can have (A-1468) - and conveyed that 
information to Ajax, Ajax would have been told that it had little 
Or no vasue. Defendant argued that plaintiff had no right to 
rely on in-place value in determining the value of machinery as 
collateral, but if Ajax had known that the in-place value was 
minimal because there was no market for such a plant, it would 
have been compelled to conclude, a_fortiori, that its value as 
single pieces of used machinery was even less. No reasonable man 
could have concluded that Ajax would nevertheless have obligated 
itself to guarantee a loan in the amount of $270,000, with the 
machinery as collateral. The jury, however, was not permitted to 


determine whether Industrial had breached even the contract which 


* Thaler claimed nevertheless that "the market demand for preci- 
sion machines was good at the time" of his appraisal (A-1544), 
and tnat "in principle there was a great demand for machinery and 
there was mo change or depreciation in values since the appraisal 
made by Mc. Hirschmann {[sic; in reality, Mr. Kaefer, who Mr. 
Thaler did not know and who was not an appraiser]" (A-1537); he 
said that he knew from other auction or liguidation sales that 
Industrial had conducted that “we had a great response to all of 
our sales by buyers who were willing to pay top prices for 
machine °." (A=-1538). 

It is ironic that appellant believes itself forced to 
write so lengthy a brief on appeal to demonstrate that the court 
below removed the essential issues from the jury when defendant's 
appraiser admits so casually that he regarded all "machinery" 
apparently as fungible, not distinguishing in his appraisal 
activities between highly specialized premium watch-making 
machinery in a dying industry; other specialized machinery as, 
for example, for manufacturing Edsel automobiles, and just 
"machinery" for which buyers were willing to pay "top prices". 
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it claimed it had made, by its grossly negligent preparation and 


delivery of an in-place appraisal. 

In this case, as in National Bank of Commerce 
Vv. Royal Exchange Assurance of America, Inc., 455 F.2d 892 
(6th Cir. 1972), the special verdict Question 1* improperly 
foreclosed jury consideration of alternate theories of re- 
covery, even under plaintiff's contract Claim. Having removed 
perhaps 70% of plaintiff's case by dismissing the negligence, 
fraud and punitive damage claims before Submission to the 
jury, the district court then, by the way it Phrased Question 
1, emasculated the remaining contract Claim, leaving perhaps 13% 


of plaintiff's case as set forth in the pre-trial Order. 


D. Consideration of Even the Miniscule Part of the Contract 
Claim Which the District Court Allowed the Jury to Deter- 
mine Was Tainted by Prejudicial Admission of Irrelevant 
Evidence, Prejudicial Statements by Industrial's Counsel, 
and Prejudicial Comment by the Court. 

(1) The district court prejudicially admitted 


irrelevant evidence of Payment to plaintiff 


On_ another claim and permitted rejudicial 
On another clain idicial 


comment by defendant's counsel. 
ott ey _ cefendant's counsel. 


Despite Inuustrial's admission following the 


first trial that damages in this case were "liguidated" and 


ee 


* Question 1 was also improper, and objected to (A-155, 184]- 


1842), because it required the jury to find all the elements of 
the oral contract postulated by the district cour’ efore it 
could answer "Yes". In other words, the jury ha find that 
Industrial agreed to appraise the forced liquidat «- sale value 
of each individual item of machinery and equipment. Even if the 
jury was persuaded, therefore, that Industrial agreed to give the 
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& "undisputed", the district court allowed defendant to inject 
into the second trial the irrelevant and highly prejudicial 
fact that Ajax had received a total of some $249,000 from 

6 the United States Government, for itself and subcontractors, in 

settlement of claims arising out of termination of a contract 

to manufacture fuses.* After admitting into evidence full 
documentaton of Ajax's termination claim and the settlement 

Sum it received from the Government,** the district court 

eventually ruled that the evidence was admissible only to 

show a possible mitigation of damages of up to $20,000, the 
amount which the Government paid on Ajax's claim on behalf of 

Time*** (A-~1778-1779). 

The jury was never instructed to disregard all 


the other evidence about Ajax's contract termination claim and 


e * Ou the very opening day of the second trial, che court 
allowed Industrial to add the vague defense of “mitigation of 
damages" even though, as Ajax showed in Opposition to the motion, 
Industrial had not offered any explanation of the alleged "miti- 
gation” apart from its counsel's "belief" that Ajax claimed and 
received compensation for the loan guarantee loss. That belief 

i had been proved completely fanciful by the documents and factual 
admissions, which Ajax had supplied on Industrial's motion (A-242- 
243, 1030-1032, 1041-1043, 1045-1049). The court nevertheless 
permitted a defense to be added to the answer which was patently 
without merit, and then refused to prevent .ndustrial's counsel 
from referring to the Government's payments to Ajax in his 

@ cpening statement (A-1047-1050). 


** Plaintiff had demonstrated, without contradiction, before 
the trial began, on a motion for a protective order, that those 
documents had nothing to do with plaintiff's claim in this 
action to recover on its guarantee loss (A-178-183). 


*** Defendant did not show by any evidence that Ajax had 
received or kept that $20,000 or that it was or should have 
been applied in mitigation of its loss on its guarantee of the 
Time loan. 


hy «iS— 


payment which had nothing to do with this case (A-1177-11°9, 
1824-1825, 1941). Defendant, moreover, repeatedly made im- 
proper and prejudicial remarks to the jury concerning Ajax's 
claim and the Government payment, even after the court had 
ruled that the evidence could be considered only for possible 
Mitagation to the extent of $20,000, and directed defendant to 
refrain from suggesting to the jury that they could consider 
the entire sum (A-1851). The prejudice created by the improper 
admission of such evidence, and defendant's improper remarks, 
permeated the proceedings and alone necessitates reversal of 
the jury's finding. 

In a highly-charged opening statement, defendant 
focused on the $249,000 paid to Ajax claiming repeatedly that 
what Ajax did was "to rip off the United States government". 
(A-1068, 1076-1077). in a ringing peroration, defendant 
told the jury: 

"I said that is a rip off and I mean 

it. I say this approaches cciminal fraud, 

and I mean it." (A-1077). 

Immediately afterwards the court flatly refused to instruct the 
jury to disregard these improper statements (A-1078-1079). 

The following morning, however, the district judge 
told .e jury that he had not realized the significance of 
"a certai: emark [by Mr. Stream] about the actions of the 
Plaintiff in ccounection with the receipt of monies from the 
Government upon termination of the Government's contract 


for fuses," and staced: 
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"There is no criminal charge here against 

the plaintiff with respect to that phase of 

the case, and you may therefore disregard the 

statement as made to any such effect...." 

(A-1135-1136) 
In some respects, the court's statement coming as it did the 
next morning, and referring only to the fact that there was no 
criminal charge, only made matters worse: the court called atten- 
tion :o the monies which Ajax had received from the Government 
without at the same time cautioning about its irrelevance. 

From the beginning of the second trial, thus, d<- end- 
ant, without check by the court, irrevocably and prejudicially 
made Ajax's irrelevant receipt of $249,000 ..to < cloud over 


Ajax's entire case.* All of the documents shewir, the 


* In its opening statement, defendant said 


"The contract of Uncle Sam was signed 
on October 19th. On December 30th che goy - 
ernment terminated the contract. We don't 
know why but we are going to find out why. 
We will find out that all this hue and cry 
about losses is a whole other thing. You 
will find in the evidence before you that 
Uncle Same[sic] on the claims of this plain- 
tiff, paid to this plaintiff $249,917 as dam- 


ages because tue government liguidated or the 


government prematurely terminated the contract, 
$249,000 in damages, less than ninety days 


after they were engaged in the first place. 


"You have to find out what they did 


with that mon-y. How much did they keep. 
Did they rea_.y have any loss, even if 


they were one hundred percent right with 


all their causes of action, were thev really 
out of pocket or did they rip off Uncle Sam 
the wa, they did Ajax? [sic] 


"You are going to have to ask yourself 
why did did [sic] they not protect Time & 


Footnote continued/ 


ete 


Government's payment to Ajax of $249,000 were admitted in 
evidence and kept before the jury although the district court 
eventually limited the defense of "mitigation" to $20,000 

without any evidence that $20,000 was, or should have been, 
applied in mitigation of plaintiff's guarantee loss (A-1778-1779). 
This exercise in jury confusion ended as it had begun, with 
defendant haranguing the jury about the $249,000 which plain- 

tiff had received from the Government although the court had 
finally instructed defendant not to refer to that payment in 

its summation (A-1851l).* 


Footnote continued/ 


Micro? Why did they let that company go 
down the drain at a public auction? Those 
are questions we will get at at summation 
at the conclusion. 


"Be mindful of them, they are important." 
(A-1076; emphasis added) 


* The pertinent excerpt from defendant's closing statement, 
directing the jury's “particular attention to page 3 of 
Exhibit I" (showing total payment of $249,917, E-204), and 
admonishing “ask yourself what happened to the $249,000" 
(A-1892-1893), follows: 


"So what happened in 1968? We will never 
know, I dare say, since it doesn't come out so 
far why the government terminated the contract. 
You may have some ideas as to it but there is 
nothing in the record that shows why the govern- 
ment so abruptly changed its mind less than two 
months after it approved the contract leading to 
a filing of a claim of $390,000. Even Ajax 
or Industrial Plants, [sic] it's own captive 
subcontractor didn't get a bid from Industrial 
Plants [sic] for December llth. By telegram 
they engaged them as a sub and yet Ajax says it 
spent $399,000 and all it got back was $249,090. 
It got $249,000, that it got back. 


Footnote continued/ 
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Ajax (DX B, G, I, E-189=-205; A-1169-1173, 1177-1179, 1320, 
1324-1325, 1824-1825), subsequently ruled not relevant by the 
court, and the keeping of that evidence before the jury by the 


Footnote continued/ 


"MR. BRILL: I_ must object to this. 


"THE COURT: The jury will determine the 
facts if they are not what the lawyer states, 


counsel. 


"MR. STREAM: I_ suggest the jury bear in 


mind Exhibit I in evidence. Exhibit I in evi- 
dence which is the termination settlement con- 


tract between Ajax and the United States Govern- 
ment. Pay particular attention to page 3 thereof. 


"On damages. I ask you to consider why in a 
case as important as this was to the plaintiff 
in 1966 its complaint was barren as we demon- 
strated of any reference to the United States 
Government. 


"THE COURT: Speak up a little more. 


"MR. STREAM: Is barren of any reference to 
the United States Government. Why it took eliciting 
by me in cross examination to bring out that Ajax 
had gotten a United States contract for $3,000,000, 


why you had to draw out by admission of fact thet 
Ajax had been terminated and it received $249,060 


and you go into the jury room and ask yourself 
what happened to the $249,000. 


"MR. BRILL: I must object strenuously to 
Statements of counsel directly in opposition 
to the prerogatives [sic] and instructions in 
chambers this morning as to that sum of money 
and I request that the Court direct Mr. Stream -- 


"THE COURT: You may disregard that last 
statement.” 


"MR. BRILL: I apologize for interrupting 


but I was forced to." (A-1892-1893, emphasis 
added). 


=69< 


court, and by defendant, plainly prejudiced Ajax's case and 
require reversal. San Antonio v.Timko, 368 F.2d 983 (za. Cig, 
1966). See Altenbaumer v. Lion Oil Co., 186 F.2d 35 (Sth Cir. 
1950), cert. denied, 341 U.S. 941 (1951) (verdict for defendant 
reversed because of improper evidence and comment that plaintiff 


was covered by workmen's compensation insurance); La Made yv. 


Wilson, 512 F.2d 1348, 1350 (D.C. Cir. 1975) ("the admission of 


evidence concerning an injured party's receipt of collateral 
Social insurance benefits constitutes reversible error, because 
it involves a substantial likelihood of prejudicial impact and 
the possibility of its misuse by the jury outweighs its proba- 
tive value."); Rule 403, Federal Rules of Evidence.* 

; It may be said that the second jury never reached 
the question of damages, so the so-valled "mitigation" evidence 
could not have been prejudicial to Ajax. The vice in the intro- 
duction of that evidence, however, was not that it might have 
confused the jury as to the amount of the damages, but that 
*he Government payments on an entirely unrelated claim were 
irrelevant to this action. Yet they were permitted to be used 
to inflame the jury against plaintiff on the suggestion that 
Plaintiff, having already "ripped off" $249,000 from the Govern- 


ment because of the termination of a fusi: contract, was trying 
er seeseeseneeeeneennseeesrussstasiansstaensemsmassus 


* It is significant that defendant never Once referred to 
$20,000 in summation, as possible mitigation (as to which, see 
P- 65, footnote, above) but referred to the completely irrele- 
vant payment of $249,000. 


to get another $161,000 from defendant, although the $249,000 
compensated plaintiff for any possible loss it could have suf- 
fered in connection with the fuse contract, with which the loan 
guarantee was also connected. 

It is precisely because a jury may throw up its hands 
and decide against the claimant when it is presented with a 
mass of indigestible and unexplained evidence that irrelevant 
material should not be permitted in evidence, Particularly when 
such irielevant evidence may lead the jury to conclude that the 
plaintiff has already received "rough justice". There was abso- 
lutely no excuse for the district judge to receive the objec- 
cionable "mitigation" evidence or to permit defendant to use it 


to confuse the issues in this case. 


— 
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~ 


The district judge commented vrejudicially to 


Support the credibility of defendart's appraiser. 


Because of the extremely limited contract claim which 
the district court permitted the jury to consider, the credibility 
of the witnesses for each side was of paramount importance at the 
second trial. Under the court's instructions, the jury could 
find in plaintiff's favor only if it answered "Yes" to the first 
question, which set out the court's version of the oral appraisal 
agreement made between Howard Klein and Jesse Thaler on August 12, 
1966. The jury had to evaluate the testimony of those two men 
on the terms of the oral agreement they made. Obviously, if 


one of them could be shown not to have told the truth on a 


<i 


relevant matter the 
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jury WOULG De mucn sre LIKELY Vv accept 


the testimony of the other. 


The trial judge, however, interven 
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to support the credibility of defendant's appraiser. That in- 


trusion by the trial judge into the limited, but therefore all 


the more critical single question which was left for the j 


c 
nm 
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to consider requires that the jury's verdict be set aside. 
Anderson v. Great Lake Dredge & Dock Co., 509 F.2d 1119, 
1131-1132 (2d Cir. 1974); United States v. Nazzaro, 472 F.2d 
302 (2d Cir. 1973); Ah Lou Koa v. American Export Isbrandtsen 
sines, Inc., 513 F.2d 261 (2d Cir. 1975). 

For Ajax to recover under the special verdict ques- 
tions posed by the court, the jury had to find that the oral 
appraisal agreement of August 12, 1966 called for Industrial 
to give Ajax the values which \ndividual items of machinery 
would bring at a forced sale oriliquidation sale. Howard 
Klein's testimony as to what he told M.. Thaler Supported 
such a finding by the jury (A-1084, 1268). Mr. Thaler, how- 
ever, at one point in his deposition, testified that Klein 
asked only for an appraisal of the Time Plant "in place and 


ready for operation, continued operation"* (A-1589), 


rr 


* This testimony was inherently incredible because the Time 
plant was not in operation and there was no intention for 
anyone to resume watch production, and because Thaler himself 
testified that he was told that the machinery was to be used 
as collateral for a loan. If Thaler could be persuasively 
Shown to have told a deliberate falsehood on a relevant mat- 
ter, no possibility cof crediting his already dubious version 
of the oral agreement would have remained. 
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that the appraisal was wanted in connection with a loan for whic 
the machinery would be used as collateral (A-1495 

In Mr. TI er's deposition which was read to the jury, 
nowever, he had als estified that he had never talked to Mr. 


Obviously, if the jury could be shown that Mr. Thaler had in 
fact specifically arranged to see Mr. Kaefer and attempted to 
find out the basis for Mr. Kaefer's assignment of values to 
the Time machinery, the truth of his other testimony, includ- 
ing the terms of the oral agreement, would be thrown into 
Serious gucstion. For why would Mr. Thaler try to find out 
how Mr. Kaefer had evaluated the machinery if ‘e had indeed 
been told by Ajax that he could rely on those values? And 
why would he be interested in how Mr. Kaefer had evaluated 
the machines if he himself had made a professional evalua- 
tion of each of them? 

Yet, as plaintiff was reading to the jury from 
Mr. Kaefer's deposition to prove that Mr. Thaler had not 
told the truth, the district judge interruptea to tel. the 
jury that it had no significance. In that part of the Kaefer 
deposition which was being read, Kaefer testified that Mr. 
Thaler came to see him in 1968 or 1969,* and that Mr. Thaler 
had wanted to discuss the appraisal of the Time machinery 
* “This action was begun on May 5, 1969 (A-2) and for some 
time before that date Industrial was aware that Ajax in- 
tended to bring suit. 
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completely undercut the import of Mr. Kaefer's testimony by 


saying: “This is trivia, that is what it is. 
The court's comment came just as plaintiff was about 


to finish the pertinent passage: 


“in 


Q. When you say that he wanted to get more 
“specifics”, I think was your word, about 
the 1964 appraisal, exactly what was it that 


he asked you? 
‘A. That I can't tell you any more. 


THE COURT: This is trivia, that is 

what it is. 

MR. BRILL: It's not trivia. It goes to 
the credibility of Mr. Thaler. 


THE COURT: Th 
and I have ar 


Ss is merely my expression 
ght comment on it. 


MR. BRILL: I want to finish this last ques- 
tion and answer on this subject. 


THE COURT: » ahead. 


MR. BRILL: [continuing to read answer inter- 
rupted by the court] ‘It is my recollec- 

tion that he said I am here to discuss this 
appraisal you did, sometime ago for some 
association. I said yes, I recall that 

and I was not about to vclunteer too much 
information because, number one, I did it in 
behalf of a client, period.' 


‘OQ. Mr. Shriro or Precision Time? 


"A. Right, but I didn't pursue the matter 
further whether I have the client's permis- 
sion to discuss it or anything else.' 


THE COURT: [interrupting again]* You have 
far enough of that. What else is there in 
this book?" (A-1632-163 


* Compare the complete passage read at the first trial 
(A-880). 


«Tha 
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. 
cbariler, the court nad interr ptec the reading of Mr. Kaefer's 
testimony about Als conversation with Thaler to remark sarcas- 
tically, "Now we have learned a lot of things." (A-1632) 


The brief has demonstrated how the district judge 
by a succession of erroneous rulings nullified the fair 
determixation of the issue of liability in the first trial, 
and prevented its fair considerat‘on in the second trial. 
The record also shows his constant interference with the 
faic presentation of plaintiff's case. Space limitations 
Prevent discussion of the latter aspect of the denial of due 
p-ocess to the plaintiff, but such discussion is not necessary 
to the success of this appeal. 

The judgment of dismissal below should he reversed, 
the verdict of the first jury on liability reinstated and 


judgment n.o.v. entered for plaintiff in the sum of $161,895.75 
plus interest. If the Court remands for a new trial on any 


issue, however, the unfairness by interference and hostility to 
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which we have only been able to refer, but which can be sub- 


Stantiated by reference to portions of the proceedings 


reproduced in the Joint Appendix, requires that che remand be 


to a different district judge. 


Dated: 
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